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AT a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the 
City and County of New-York, at the 
City-Hall of the said City, on Monday, 
the Ist day of November, in the year 
of our Lord one thousand eight hun- 
dred and nineteen— 


PRESENT, 
The Honourable 
CADWALLADER D. COLDEN, 
Mayor. 
JOHN HONE, and 
GEORGE B. THORP, 
P. C. Van Wyck, Dist. Att. 
Joun W. Wyman, Clerk. 


Aldermen. 


(FRAUD--WARRANTY--INDUCEMENT TO PART 
WITH GOODS.) 


ABRAHAM COLLINS’ CASE. 


Van Wycx, Witson and Price, Counsel 
for the prosecution. 

Bocarnpus, Anton and Fay, Counsel for 
the defendant. 


Whether the false pretences charged in the in- 
dictment were of a nature calculated to de- 
ceive the party, and induce him to part with 
his property, is a question of fact for the jury. 

The false pretence or pretences charged, must be 
the inducement to the parting with the pro- 









perty. 

Though a civil suit might not lie against a man, 
who had represented an article in his posses- 

sion, and sold ov exchanged by him, to be of a 

quality different from what it was, either for a 

raud, or on the warranty, still, a prosecution 

r obtaining goods by false pretences may be 

sustained, in a case where a false representa- 

tion is made, relative to the quality, in conjunc- 
tion with other false representations, not predi- 
cated on the article, should the jury believe 
that such false pretences induced the delivery 

_Of the prosecutor's goods. 

Lvidence of any false pretences made by the de- 
fendant, after the goods were obtained, is inad- 
missible, for the purpose of proving the charge 
of obtaining goods by false pretences. 

The proof of the negations, in an indictment for 
this offence, if but slight, is sufficient to throw 
= burden of proof on the side of the defen- 
-dant 
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In a prosecution for obtaining goods by false pre- 
tences, the public prosecutor cannot, for the 
purpose of establishing the scienter, show that 
the defendant, for the purpose of obtaining 
goods, made the same pretenees set forth in the 
indictment to a person not named therein. 


During the term of June last, the de- 
fendant was indicted for obtaining goods 
by false pretences, from ‘Thomas Gilles- 
pie and John Walker ; and on the 4th of 
November instant, the cause was brought 
to trial. 

The indictment, which contained one 
count, alleged, that the defendant, being 
an evil disposed person, and devising, 
designing, and intending to impose upon 
the prosecutors, Gillespie and Walker, 
and to cheat and defraud them of their 
goods, chattels and effects, to support his 
profligate way of life, on the 25th day 
of May, 1819, at the city and within 
the county of New-York, with force and 
arms, unlawfully, knowingly, and design- 
edly, did pretend to Gillespie, that he, 
the defendant, was desirous to ship and 
export cabinet-ware to South-America, 
and that he then and there wanted to 
purchase cabinet-ware to a very large 
amount; and the said Abraham did then 
and there select a number of articles of 
furniture and cabinet-ware, of a large 
amount, at the ware-house of the said 
Thomas and John, and made proposals 
for the purchase of the same; and the 
said Abraham, in order to induce the 
said Thomas to deliver the said articles 
of cabinet-ware to him, the said Abra- 
ham, and in order to obtain and get the 
said articles into his possession, did then 
and there falsely pretend to the said 
Thomas, that he, the said Abraham, had 
then recently made large importations of 
goods, and that he had then lately come 
from the custom-house, in the city of 
New-York, where, he further falsely 
pretended, he had then paid seven hun- 
dred pounds for duties on the importa- 
tion of the goods imported by him, the 
said Abraham; and did then and there 
also falsely pretend, that he was in pos- 
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session of a large quantity of best super- 
fine cloth, of Shepherd’s manufacture, of 
great value, with which, or a part of 
which, he intended to pay in whole, or 
in part, for the articles of cabinet-ware, 
when the same should be delivered to 
him. And the said Abraham, also fur- 
ther pretended, falsely and designedly, 
as aforesaid, that one Mr. Phyfe, (mean- 
ing Duncan Phyfe,) a cabinet maker in 
the city of New-York, had sold to him, 
the said Abraham, furniture, and cabinet- 
ware to a very large amount; and also 
falsely pretended, that he, the said Abra- 
ham, had paid large sums of money, to 
the amount of $5,000, to the said Mr. 
Phyfe, for the cabinet-ware so purcha- 
sed as aforesaid. And the said Abraham 
did, then and there, also falsely pretend, 
that a certain piece of cabinet-ware, call- 
eda secretary, then and there by him 
shown and exhibited to the said Thomas, 
had been given to him by the said Mr. 
Phyfe, in consequence of the large pur- 
chases of furniture made of the said 
Phyfe, by him, the said Abraham. And 
the said Thomas Gillespie, then and 
there, believing the said false pretences, 
so made as aforesaid by the said Abra- 
ham, and being deceived thereby, was 
induced, by reason of the said false pre- 
tences, to deliver, and did then and there 
deliver, to the said Abraham, who then 
and there received and obtained the same 
by means of the false pretences afore- 
said, of the goods, chattels and effects 
of the said Thoms and his partner John 
Walker, the following articles, to wit :— 
two sofas of the value of $120 each, one 
sofa of the value of $95, two dozen of 
mahogany chairs of the value of $360, 
one set of patent dining tables of the va- 
lue of $90, and one sideboard of the va- 
lue of $90. Whereas, in truth and in 
fact, the said Abraham had not then, to 
wit, at the time of making the said false 
pretences, recently made large importa- 
tions of goods, Kc. ‘The indictment then 
proceeds to negative the several other 
false pretences above alleged, in their or- 
der, and concludes in the usual form. 
Thomas Gillespie, on being sworn as 
a witness on behalf of the prosecution, 
testified, that in May Jast, in connexion 


with Walker, he carried on t!:< cabinet | 


making business in Broad-street: and on 
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i|house for the duties. 











the 25th of the same month, the defend 
ant called on him to see some of his fur- 


‘niture. The defendant said he wanted 


a considerable quantity of good articles 
to send to South-America, where he Was 
in the habit of sending such things. He 
inquired relative to the prices, and did 
not manifest a disposition to get them 
lower than was asked. 

The next day he came, and the prices 
of the articles were agreed upon be. 
tween the witness and the defendant.— 
He then said, he had imported a great 
deal of cloth from England, and wished 
the witness to take a part of his pay for 
the furniture in cloth. This the defend. 
ant represented as the best superfine 
cloth, manufactured by Shepherd, of 
England, and invoiced at 32s. sterling a 
yard. At the time he said, that he im. 
ported a great deal, he pulled a paper 
out of his pocket, and said, that he had 
just been paying £700 at the custom- 
He further re- 
presented, that he had paid upwards of 
$3,000 to a Mr. Phyfe, of Fulton-street, 
and other cabinet makers, whom he nam- 
ed, for articles of their ware. 

On the same day, the witness went 
with the defendant to his house, (No. 6 
James-street,) and in a room in the se- 
cond story of that house, he showed the 
witness a secretary, which the defendant 
represented had been made a present of 
to him by Phyfe, in consequence of the 
large purchases made of him, as afore- 
said. The defendant then showed the 
witness the cloth, from which he was to 
make a selection ; and he then told him, 
that he was no judge of that article, and 
that the defendant was to prove to him 
that the cloth was of Shepherd’s manu- 
facture, imported at 32s. sterling a yard. 
The defendant said, ‘‘ Certainly, that is 
the bargain ;” and the witness then ex- 


amined and selected four pieces, the co- 
lour and quality of which suited him. 


The defendant showed the witness the 
red die on the corner of the cloth, and 
said, that was a proof by which people 
might know that the cloth was genuine 
superfine, Shepherd’s manufacture. He 
also showed the paper on the cover con- 
taining the number of yards. 
The same day (the 26th) the wit 
ness delivered the defendant the articles, 
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which, on the trial, were enumerated at 
their prices as set forth in the indictment ; 
and, at this time, a bill of parcels, in the 
ysual form, was written, executed and 
delivered by Gillespie to the defendant. 
After the enumeration of the articles, 
with their prices, amounting to $889, the 
pill concluded with the following words : 
«To be paid with four pieces of super- 
fine cloth, and the remainder in cash— 
the cloth at $9 25 per yard. 
Rec'd in full. 
GILLESPIE & WALKER.” 

At this time, the defendant drew his 
check on pry ermrrec bank for $91 
19 cents, the balance arising from the 
difference between the articles in the bill 
and the cloth, and delivered the check to 
Gillespie, who gave the defendant an ad- 
ditional receipt, in his receipt-book, for 
$887, ‘‘ for cloth, as per bill.” This re- 
ceipt bore date on the 26th, and was 
signed Gillespie and Walker. It was 
written by the defendant, and the arti- 
cles contained in the bill were delivered 
by Gillespie, who relied on the honour 
of the defendant, that the cloth would be 
delivered, and on his warranty, that it 
was of the quality he represented. 

At ten o'clock on the 27th, the de- 
fendant came with another person, and 
took up the check, paying Gillespie in 
cash $91 19. In about an hour after 
this time the four pieces of cloth arrived 
at the warehouse of the prosecutors. 

The same day, Gillespie called on 
Charles Carnachan, a merchant tailor, 
to examine the cloth, who told him, that 
it was not of the quality represented, but 
of an inferior quality; and since that time, 
several other persons, who examined the 
cloth, concurred with Carnachan. Gil- 
lespie told Carnachan, that they would 
go up to the house of Collins, and see 
whether he had not made a mistak€; but 
they met him in Broad-street, where he 
told them, that the cloth sent was of 
Shepherd’s manufacture, at 32s. a yard. 
Gillespie asked the defendant to show 
the invoice, when he said, he would sa- 
tisfy him in that particular: the cloth 
was regularly imported. Gillespie told 
the defendant, that he had deceived him, 
in representing the cloth to be of that 
description ; but he insisted that he had 
not, for that the cloth was of Shepherd’s 
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manufacture, at 32s. a yard ; and that if 
Gillespie would come to the defendant’s 
house at three o’clock, and he did not 
satisfy him that the cloth was of that de- 
scription, he would return the articles of 
furniture to Gillespie, and receive the 
cloth. 

At three, Gillespie, in company with 
Robert L. Wilson, went up to the house 
of the defendant, who utterly refused to 
recant—said it was a bargain, and threat- 
ened to throw the cloth out of doors if 
it should be returned. 

Having taken legal advice, on the eve- 
ing of the 29th of May, Gillespie, with 
others, went to the house of Collins, to 
tender the cloth and the money, and de- 
mand the furniture ; and not being able 
to obtain it, he commenced a suit. 

During the time the defendant was 
bargaining for the furniture, he said, that 
he wanted to make large purchases, and 
that he could advance Gillespie $500 at 
any time; and on the forenoon of the 
26th, the defendant brought to the ware- 
house a Mr. Jackson, and represented 
that he would become a cash customer 
for furniture to the amount of four or 
five hundred dollars, and pointed out 
the articles. When the parties agreed 
about the price of the cloth, the de- 
fendant said, he should charge but two and 
a half per cent., besides the expenses, 
on the cloth; and that made it amount 
to $9 25. During the interview, at the 
defendant’s house, on the 26th, when 
the witness selected the cloths, he did 
not see Cary Judah. 

Duncan Phyfe and Michael Phyfe, on 
being sworn on the same side, stated, 
that neither of them had ever had any 
acquaintance or dealings with the de- 
fendant : and William Wier and Richard 
Burchan, for a number of years clerks 
in the custom-house, on being sworn, 
testified, that they were not acquainted 
with the defendant, nor was his name on 
the books. 

Peter McCarty, an auctioneer, on be- 
ing sworn, stated, that he had examined 
the cloth, then produced, and judged the 
sterling price to be only 12s., and the 
present auction price $3. The marks 
were those of common Yorkshire cloth, 
and the witness did not believe that it was 
of Shepherd’s manufacture. 
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The prosecution having rested, Fay 
opened the defence. 

Abraham S. Ledyard and Thomas As- 
ton, on being sworn as witnesses on the 
part of the defendant, concurred in stat- 
ing, that they had examined the articles 
of furniture exchanged for the cloth ; 
and that in their opinion, as cabinet-ware 
was sold in May last, the whole, for tash, 
might have been purchased for $640. 
And that when articles are traded or ex- 
changed, a higher price was imposed by 
the vendor, than when he sold for cash. 

Cary Judah, sworn on the same side, 
testified, that he was at the house of the 
defendant on the 25th of May, when Gil- 
lespie came to see the cloth. He went 
up into a room in the second story, with 
the defendant, leaving the witness below, 
and they remained about ten minutes, 
and when they came down Gillespie said, 
‘s What is the least you will take for the 
cloth?” The defendant answered $9 25; 
and Collins sat down and made a list of 
the articles he wanted, and then told Gil- 
lespie that he would give him until ten 
o’clock the next day to examine the cloth. 
During the whole conversation, not a 
word passed about Shepherd’s manufuc- 
ture, though the defendant said, it was 
superfine cloth. ‘here was then no se- 
cretary in the room, in the second stv- 
ry, but there was one in the room be- 
low, a part of the defendant’s furniture, 
in use. 

Being cross-examined the witness fur- 
ther stated, that the defendant came from 
Europe about two years ago: that his 
business is buying and selling at auction, 
and in an upper room in his house has 
persons engaged in making waistcoats, 
for sending abroad; but he is not, nor 
has he ever been, to the knowledge of 
the witness, an importer. The witness 
understood from the defendant, that he 
purchased this cloth of one Urquhart, in 
this city ; for he, the defendant, showed 
the witness the invoice bill. The ster- 
ling price of the cloth was from sixteen 
to nineteen shillings a yard ; and on the 
sale to Gillespie the defendant, as he in- 
formed the witness, made forty per cent. 
He js a large dealer in his way; the 
witness has often had dealings with him ; 
has lent him money, without interest ; 
and has always found his character, as a 








dealer, to be fair and honourable. The 
defendant brought the sideboard, bonght 
of Gillespie and Walker, to the house of 
the witness, to be kept, as there was not 
sufficient room in the defendant’s house, 
Daniel Jackson, sworn on the same 
side, testified, that he went with the de. 
fendant to the warehouse of Gillespie 
and Walker, on the 26th of May, and 
inquired of Gillespie the prices of the 
articles, and found them remarkably high. 
The defendant asked Gillespie for the 
invoice of the furniture—there was con- 
siderable conversation, then, between 
them; but not a word was said about 
Shepherd’s manufacture. 

fn the evening of the same day, the 
witness was at the house of the defend. 
ant, when Gillespie came to examine 
and select the cloths. ‘The defendant 
handed them down, and Gillespie select- 
ed them, and took such and such pieces. 
He did not take away the cloth, but took 
down the numbers, with a pencil. He 
staid there, perhaps, ten minutes; and 
during this time not a word passed about 
Shepherd’s manufacture. The witness 
knew only one secretary in the defend- 
ant’s house, and that was in his front 
parlour below, and is, perhaps, two years 
old. 

The witness had known the defendant 
eight years ; and his character as a deal- 
er stood fair. While he was engaged 
in business at Amsterdam, the house of 
Jackson and Son, of London, of which 
house the witness was a partner, fre- 
quently shipped goods, principally cloths, 
to him to a large amount. Since that 
time that house had failed. The witness 
came to this country in December last, 
and is now amerchant in the Bowery. 

On examining the cloth produced, the 

witness pronounced it to be cloth not o! 
Shepherd’s manufacture. 
’ A bill of parcels in the handwriting of, 
and signed by Collins, dated the 26th, was 
produced. The witness said, he did not 
know that it was made at this interview 
between the parties, but he admitted, 
that it might then have been made and 
given, without his knowledge. 

Ephraim Hart, sworn on the same side, 


and Banks’ Bookstore, at the corner of 





Wall and Broad streets, where he saw 


testified, that he was at or near Gould 
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Gillespie, another gentleman whom the 
witness did not know, and the defendant; 
and there were high words of dispute 
between them. The gentleman said, 
“These are not Shepherd’s cloths.””— 
The defendant replied, ‘‘I know they 
are not Shepherd’s cloths ; for if I had 
sold such at $9 25, I should have lost 
forty per cent.”’ Gillespie did not ap- 
pear to insist much, that such had been 
the defendant’s representation ; but the 
gentleman continuing to speak the hard 
words, the witness said to him, ‘* You 
should not abuse that man in the manner 
you do: you should first listen to both 
sides of the question.” To which he 
replied, ‘‘ Gillespie is a man of truth, 
but he (meaning the defendant) is a 
swindler.” 

Jeduthan Snow, sworn on the same 
side, stated, that one morning Gillespie, 
and another gentleman, stopped at the 
corner of Chatham and James street, and 
asked the witness whether he had seen 
furniture going out of Mr. Collins’ house. 
Gillespie said, that he had exchanged, 
with Collins, furniture for Yorkshire 
cloth, and that Collins had taken him in. 
Gillespie said, he was to give him $9 a 
yard for the cloth, and it was not worth 
more than $3. 

On his cross-examination, the witness 
said, that he was not positive whether 
the word Yorkshire was used or not. 

Daniel Jackson being again called, 
stated, that there were three or four 
cloth manufacturers in England, by the 
name of Shepherd; but Thomas Shep- 
herd, of Yorkshire, manufactures the 
best in the kingdom. The cloth pro- 
duced is 19s. sterling a yard. The real 
Shepherd’s manufacture, at 32s. sterling, 
would be worth here $12 a yard. 

The defence having here rested, 
Chester Clark was sworn on behalf of the 
prosecution, and stated, that he judged 
the sterling cost of this cloth, was from 
16 to 19s. a yard ; and that the auction 
price in this city, in May last, was from 
three to four dollars a yard. 

John Walker, the partner of Gillespie, 
on being sworn on the same side, stated, 
that the articles of furniture were sold to 
the defendant at the ordinary cash price, 
and the sideboard under. 

George Wilson, counsellor at law, on 
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being sworn on the same side, stated, 
that the suit against the defendant, in 
favour of Gillespie and Walker, was 
brought on a promise to deliver the 
goods. On the 27th of May, the witness 
called on the defendant to prevail on him 
to give up the furniture ; but he refused, 
unless Gillespie would give him $200, 
and let him keep the sideboard. 

Here the prosecution rested, when 
John Brown, on being sworn as a wit- 
ness for the defendant, testified, that he 
lives in the house of the witness, and his 
character is fair. 

Cornelius 8. Bartow, Andrew L. Hal- 
stead, Martin Redding, and Robert P. 
Bell, on being severally sworn on the 
same side, concurred in testifying, that 
they had dealt with the defendant, and 
always found him fair and honourable in 
his dealings. 

The defendant here again rested, when 
the counsel for the prosecution called on 
Henry Spies as a witness, and offered to 
show, that the defendant called on the 
witness, and offered him the same kind 
of cloth, representing it to be of Shep- 
herd’s manufacture. 

The mayor said, that this was not one 
of the species of cases in which evidence 
of this nature was admissible to show 
the intent. The evidence was therefore 
overruled. 

States M. Mead, sworn: I did not 
know the defendant, until after this 
transaction. I have heard people speak 
lightly of his honesty. 

John G. Welch, sworn, testified to 
nothing material. 

John Brown again called: The second 
story of the house in which defendant 
lives, contains the best room ; the house 
is thirty-four feet front. I saw this new 
furniture in the front parlour, up stairs, 
after May. 

Gillespie again called: The sideboard 
belonged to Redman Lee. The firm of 
Gillespie and Walker failed last August. 

Redman Lee, sworn: I directed them 
to sell the sideboard for $120. 

George Gray, sworn: The sofas were 
very handsome work, and worth not less 
than one hundred dollars each. 


Charles Carnachan, sworn: On the 


26th of May last, | was called on by Gil- 
lespie to go with him to appraise some 
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goods, which, he said, he had been bar- 
gaining for with Collins, and which were 
to be taken at a fair valuation. We went 
to his house, where Mrs. Collins said, he 
Was not at home. 

On the 27th, Gillespie again called on 
me, and at eleven o’clock | went there, 
and found that the cloths had just been 
sent. Gillespie said, that Collins had 
promised to let the cloths remain at his 
house, until some person, who was a 
judge, had examined them. Whereupon 
I examined the cloth, and told Gillespie 
it was not worth more than $3 a yard. 
We then left the warehouse, and be- 
tween the bookstore of Peter Burtsell 
and that of Gould and Banks, met the 
defendant. Gillespie said to him, ‘** You 
are mistaken about the goods you sent ; 
fora friend has told me, they are not 
worth half the money.” Collins said, 
“If any person says so, he is no judge.” 
He said further to Gillespie: ‘ To satis- 
fy you, I will produce the importer’s bill, 
which will show, that the cloths were 
charged at 32s. sterling per yard, and 
that they are the best Shepherd’s impe- 
rial superfine.” I told him he must be 
mistaken, for it was not cloth of that de- 
scription. He said, ‘ To satisfy you, | 
will also produce a receipt from the cus- 
tom-house, showing that a few days ago 
I paid for duties £700.” 

When we met him, we did not stop in 
the street, but went immediately down 
to the warehouse, where this conversa- 
tion took place between us three. 

After we left the warehouse, I crossed 
the street, and was proceeding home- 
wards alone ; and when | arrived near- 
ly opposite Garden-street, I was called 
back by Collins. 1 then told him, that | 
would go for my own credit and get the 
goods appraised ; when he said, that if 
we would come up to his store, he would 
restore the furniture, if Gillespie would 
repay him the money, and give back the 
cloth. I then thought the whole busi- 
ness was settled; but when we had ar- 
rived opposite Gould and Banks’ book- 
store, we met Mr. Hart, and then Col- 
lins denied all that he had said before. 
In this, Mr. Hart’s testimony is correct. 
Collins denied that he had ever repre- 
sented the cloth as the best Shepherd's 


superfine ; for if it bad been, it could not} 








have been afforded at $9 a yard. Gil. 
lespie said, ‘* Mr. Collins, you did repre- 
sent them as such.” 

Joseph Jackson, sworn as a witness on 
behalf of the defendant, testified, that 
when he cashed the check, the witness 
was with him. Gillespie then told bim 
to send down the gvods as soon as he 
pleased. 

It appeared in the progress of the trial, 
and was admitted on behalf of the pro- 
secution, that Gillespie had engaged and 
paid the respective counsel on that side. 

Here the testimony on both sides clos- 
ed, and the court adjourned until the 
next day. 

The cause was summed up at length 
by Fay and Anthon, on behalf of the de- 
fendant, and by Price and Wilson for the 
prosecution. 

On behalf of the defendant it was con- 
tended, that admitting he made the seve- 
ral false representations alleged in the 
indictment, still, according to the princi- 
ples of criminal law, he could not be 
convicted. 

The counsel cited the case of Conger, 
decided in this court, (ante, p. 65,) and 
adverted to the fourth rule laid down in 
the opinion of the court, that the false 
pretence must be the sole inducement to 
the parting with the property. Now in 
this case, the inducement to the parting 
with the goods was, that the defendant 
represented the cloth to be the best o! 
Shepherd’s manufacture, and also, that 
he warranted it as such. This is Gilles- 
pie’s statement. 

But it also appears, as well by aver- 
ment in the indictment, as in the testi- 
mony, that the furniture was sold, or, at 
any rate, exchanged for cloth. This, 
according to the epinion of the court in 
Conger’s case, is wholly inconsistent with 
the idea that the defendant obtained the 
furniture by false pretences. 

The counsel further argued, that a 
civil suit could not be maintained against 
the defendant, either for a fraud or 00 
the warranty ; and therefore no indict- 
ment would lie. 
exchange, between which and a sale 
there is no difference in principle.— 
When goods are exchanged, there 1s an 
enhancement of the value on both sides. 
In the exchange in this case, Gillespie, 


This was a contract of 
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py enhancing the price of his wares, had 
the advantage of Collins to the amount 
of $240 ; while, on the other hand, the 
difference between the real value of the 
cloth, and that for which it was valued 
by the defendant, was $258. The dif- 
ference, therefore, in point of advantage 
between the parties was but $18. 

To support the principle, that to sus- 
tain an action in a civil tribunal for a 
fraud, in the sale of articles, the fraud 
must consist in representing the articles 
in specie to be different from what they 
are, the counsel cited the case of 
Meeker vs. Davis, decided in the su- 
preme court of this state, on certiorari. 
(5 Johns. Rep. p. 354.) 

The case of Conger, read from the 
City-Hall Recorder, shows, that a crimi- 
nal prosecution could not be sustained 
against the defendant for falsely repre- 
senting himself to be a merchant of wealth 
and credit, and by that means obtaining 
goods. 

Here the mayor (interrupting the 
counsel) said, that in that case the con- 
trary was decided; for that it was ex- 
pressly laid down in the opinion, that 
such representation, if properly laid in 
the indictment, would be sufficient to 
support a criminal prosecution. 

The counsel further insisted, that the 
representations in this case, if made, 
were not of such a character as could not 
be guarded against; for, by the exercise of 
common prudence, Gillespie could have 
avoided the deception. 

But it was strenuously insisted, that 
from all the facts and circumstances in 
the case, the false representations, al- 
leged in the indictment, were not made 
by the defendant. 

Wilson and Price. contra. 

The Mayor charged the jury— 

He said the defendant was indicted 
under a provision of a statute of this 
state, comprised in a few words, to the 
following effect: that any person know- 
ingly obtaining the goods of another by 
false pretence, with an intent to cheat, 
should be punished. 

To support the indictment it must be 
proved that the defendant knowingly, and 
with an intent to defraud, made the 
pretences set forth in the indictment, er 
some of them ; that they were false, and 
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that thereby he obtained property of the 
prosecutor, mentioned in the indictment. 
The mayor then recapitulated the pre- 
tences set forth, and said that the first in- 
quiry was whether these, or any of them, 
supposing they were proved, were false 
pretences within the meaning of the 
statute. 

The mayor defined a false pretence to 
be a representation that some fact or cir- 
cumstance existed which the party knew 
did not exist, by means of which false 
representation property was obtained.— 
It must be of an existing fact, because 
if the representation was as to any thing 
that would exist at a future time, it might 
be a false promise, but could not be a 
false pretence. The mayor illustrated 
this distinction by such instances as are 
resorted to for that purpose in the case 
of Conger. (Vide 4th vol. of the City- 
Hall Recorder, p. 65.) 

The mayor said, in his opinion, it was 
not necessary that the false representa- 
tions should be so cunning and artful as 
that a man of ordinary prudence and un- 
derstanding might be deceived by them. 
That it had never been adjudged under 
this statute, or the English statutes rela- 
tive to false pretences, that the pretences 
must be of this subtile character. The 
English courts had determined that cheats 
at common law, or frauds against the 
statutes relative to false tokens, must be 
of a nature calculated to deceive where 
there was ordinary intelligence and cau- 
tion; but it had been uniformly decided, 
both by the English and our own courts, 
that it was sufficient to constitute an. of- 
fence under this statute, if the pretence 
was designedly false, and the property 
was thereby obtained. 

It was true that there might be false 
representations so irrational and absurd 
that proof of them would not support an 
indictment ; but then it would not be for 
the court to determine they were of a 
character that could not deceive : if they 
were palpably absurd and inconsistent, no 
jury would believe that any man could 
be deceived by them, and, of course, 
would not believe that such pretences 
had been the means of obtaining the pro- 
perty of any one. But the question, 
whether property was obtained by the 








false pretences, must be left to ‘:e jury ; 


























and if they find that fact affirmatively, a 
verdict must be rendered against the 
defendant, however absurd the pretences 
may appear to have been. The mayor 
again recurred to the report of the case 
of Conger, for instances of such pretences 
as it would be hardly possible for a jury 
to believe were the means of deception. 

The mayor said he entirely dissented 
from the proposition of the defendant’s 
counsel, that no prosecution could be 
maintained under this statute, where no 
civil action would lay for the fraud which 
had been practised ; on the contrary, he 
believed this statute was intended to pu- 
nish deceits and circumventions, which 
the civil law could not punish by giving 
the injured party damages against the 
wrong doer. 

A civil action could not be maintained 
upon a sale of goods, unless for a deceit 
in relation to the thing itself which was 
the subject of the sale, or upon a war- 
ranty. Suppose then, that the prosecutor 
could not, in this case, maintain an action 
against the defendant for a deceit in re- 
Jation to the quality, price and descrip- 
tion of the cloths; is that any reason 
why the defendant should not be punish- 
ed for his false representations that he 
was a great importer ; that he had paid 
£700 at the custom-house ; that he had 
dealt for thousands of dollars with Phyfe, 
and that Phyfe had presented him a secre- 
tary in consideration of the large. pur- 
chases made by the defendant from him ? 

Neither could the court assent to the 
proposition of the ‘defendant's counsel, 
that where, upon a sale of goods, there 
was a warranty, an indictment could not 
be supported for any misrepresentations 
or false pretences which may have led 
to the delivery of the goods and the ac- 
ceptance of the warranty. It might be suf- 
ficient, in answer to this objection, to say, 
that in this case there was no warranty. 
There was none in any of the written in- 
struments which had been produced.— 
But suppose there was a_ warranty, 
either written or verbal, as to the value 
or description of the cloth ; it is difficult 
to conceive by what process the warranty 
may be considered as absorbing and neu- 
iralizing all the criminality of the pre- 
tences which are not mentioned in the 
warranty, and which may have been the 
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inducements for parting with the proper. 
ty and accepting the warranty. If the 
representations which are set forth in the 
indictment, had been recited in a bond or 
in any instrument of sale, whether it 
contained a warranty or not, is it possi- 
ble that their criminality could be de- 
stroyed by such evidence of their having 
been made ?—Suppose a person, to obtain 
credit, should falsely represent that he 
was a merchant of great property, had a 
large store of goods, &c., and thereby should 
induce a trader to accept his note at sixty 
days for goods ;—it surely could not be 
seriously contended that the acceptance 
of the note was a bar to a criminal pro- 
secution. If it were so, then there would 
be an end to the operation of this statute 
against obtaining goods by false pre- 
tences: for goods can hardly ever be 
obtained by false pretences, without a 
verbal or written contract or promise to 
pay for them. 

The mayor said that he did not hesitate to 
charge the jury, that if they should believe 
that the defendant had obtained the goods 
by the false pretences set forth in the in- 
dictment, there was no warranty in this 
case which could protect him from the 
operation of the law. 

It was true, as had been contended by 
the defendant’s counsel, that the goods 
must be obtained by means of the false 
pretence ; if they were parted with on 
any other inducement, the prosecution 
could not be maintained: but he did not 
consider this rule to mean, that if one ac- 
cused had promised to pay for the goods 
when he obtained them, or if the party 
had accepted of a check, a note, a bond, 
or even a warranty, that therefore pro- 
perty could not be considered as obtained 
be false pretences. ‘I'he mayor referred 
to the case of Davis, (4th vol. City-Hall 
Recorder, p. 61.) 28 an illustration of 
this rule. There, false representations 
had been made respecting the acceptance 
of a bill of exchange, to induce the pro- 
secutors to lend Davis $2000: they had 
refused to do it, so long as Davis held out 
to them no other inducement than the 
prospect of reimbursement from the ac- 
ceptance. Davis then offered to pay the 
prosecutors, in anticipation, a debt 0 
$1500, which he owed them, if they 
would make the loan to him ; and on the 
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rial, the prosecutor testified that this an- 
ticipated payment of the former debt, 
was the inducement to make the loan to 
Davis ; and that without that induce- 
ment the loan would not have been made. 

The mayor then adverted to the testi- 
mony. He said their verdict must de- 
pend entirely on the credit they should 
give to the testimony of Gillespie ;—that 
there was no other testimony that the 
defendant had made the pretences charg- 
ed in the indictment, than that of this wit- 
ness ;—that, notwithstanding the great 
length of time which had been consumed 
in the examination of other witnesses, 
there was no part of their testimony 
which could have any bearing in the 
cause, otherwise than as it went to sup- 
port or impeach the credit of the prose- 
cutor. 

It must be recollected that he repre- 
sents, that on the morning of the 26th, 
when he and the defendant were alone 
in the ware room of the former, the de- 
fendant represented to him that he was 
a large importing merchant, &c. (Here 
the mayor recapitulated Gillespie’s tes- 
timony. ) 

There is no evidence that the defend- 
ant made any other representations pre- 
viously to the delivery of the furniture. 
If he made any subsequently to Gilles- 
pie’s having parted with his wares, such 
subsequent pretences cannot support the 
prosecution ; because the goods could not 
be said to be obtained by pretences made 
after the defendant had possession of 
them. 

Supposing that Gillespie proves the 
pretences as charged in the indictment, 
then, the next inquiry is whether they 
were false, that is, knowingly false, and 
made with an intent to defraud; all 
which, indeed, seems to be implied in the 
word fulse. 

With respect to the defendant’s being 
a large importer, as to his having import- 
ed these cloths, and as to their being of 
Shepherd’s manufacture, and having been 
invoiced at $2s. a yard, the jury ought to 
be satisfied with presumptive testimony, 
because that was sufficient to throw the 
burden of proof on the defendant. If 
these representations were true, it must 
be in the power of the defendant to show 
that they were so. In the absence of all 











evidence on his part to support the truth 
of these representations, the court thought 
the testimony of the defendant’s witness- 
es, that he was not and never had been 
an importing merchant; but that his busi- 
ness was buying at auctions, and employ- 
ing a number of women in a garret in a 
remote part of the town, to make up 
vests which he cut out, was amply sufh- 
cient to warrant the jury to conclude 
that the representations in this respect, 
were false. The testimony of the cus- 
tom-house clerks was also sufficient to 
prove that he had not imported these 
cloths, and had not paid £700, or any du- 
ties, at the custom-house. 

The testimony of the witnesses who 
swore that they were acquainted with the 
article, and that it was not of Shepherd’s 
manufacture, and never could have been 
invoiced at thirty-two shillings a yard, or 
at more than half that price, was, in the 
opinion of the court, all that could be 
required on this head. 

But there was satisfactory and positive 
evicence as to some of these points, from 
the defendant’s own witnesses and friends, 
In the conversation that Mr. Hart, a wit- 
ness for the defendant, heard on the 27th, 
between the defendant, the prosecutor, 
and another person, near Gould’s, at 
the corner of Wall-street, the defendant 
said they were not Shepherd’s superfine 
cloths ; that if they had been so, he could 
not have afforded them at the price at 
which the prosecutor had received them, 
but at a loss of 40 per cent. 

Mr. Cary Judah, also a witness for the 
defendant, stated that he well knew the 
defendant and his concerns, that he knew 
the cloths in question, that they were not 
imported by the defendant, but by one 
Urquhart ; that he (the witness) had seen 
in the defendant’s hands the original in- 
voice of them, in which they were in- 
voiced at from 16 to 19 shillings a yard. 

As to the defendant’s having dealt with 
Mr. Phyfe to the amount of several thou- 
sand dollars, and as to Mr. Phyfe’s having 
on that account presented the defendant 
with a secretary, the jury had before 
them all the testimony the nature of 
things would admit ; that is to say, the 
testimony of the two Mr. Phyfes, not on- 
ly that the defendant had not dealt with 
them, but that until subsequently to these 
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transactions they had never seen him, and 
had no knowledge of him whatever. 

This was the direct testimony as to the 
defendant’s having made the pretences 
stated in the indictment, and as to their 
having been made by him knowing them 
to be jalse, with an intent to defraud the 
prosecutor. 

As to the rest, the mayor repeated that 
the other parts of the testimony could 
have no effect on the verdict of the jury, 
but as it might induce them to credit or 
disbelieve Gillespie. The mayor said he 
should briefly advert to some parts of the 
testimony, with this view. 

It was true that Mr. Gillespie stood 

before the jury asa disinterested witness, 
in point of pecuniary loss or gain by the 
event of the prosecution, and therefore 
he was a competent witness. But it had 
been truly remarked by the defendant’s 
counsel, and the remark was well deserv- 
ing the consideration of the jury, that it 
was evident Mr. Gillespie’s feelings were 
deeply interested against the defendant. 
This was an objection which might be 
very generally applied to witnesses who 
prosecuted criminal charges. But in 
this case Mr. Gillespie had taken a part 
against the defendant, which in this coun- 
try was not common: it was proved or 
admitted that he had feed the counsel 
who conducted the case on the part of 
the people. This was not usual in this 
country, though it was believed to be the 
common practice in England. This 
even did not affect the competency of 
the witness ; yet it ought to induce the 
jury to receive his testimony with great 
caution and circumspection, even with 
jealousy. If they found his story, in any 
particular, inconsistent with itself, or if 
they believed that he wilfully misrepre- 
sented the slightest fact, they ought to re- 
ject his testimony altogether. There 
was no rule more salutary, or ought to 
be observed with greater scrupulousness, 
than that a person who is found wilfully 
to swear false as to one thing, was not 
entitled to credit as to any thing. — If the 
jury rejected Mr. Gillespie’s testimony, 
then they must find a verdict for the de- 
fendant, for there wes no other testimony 
to support the indictment. 

Mr. Gillespie testified, that on the eve- 
ning of the 26th, when the defendant 








showed him the secretary which he 
said Mr. Phyfe had given him, it stood 
in the front room, up one pair of stairs 
It had been satisfactorily proved that 
there was no secretary in the room aj 
that time; at least, that was the testimony 
of Mr. Jackson, who also testified, that 
the defendant had a secretary standing in 
the front room below. And Mr. Cary 
Jadah swears, that on the evening of the 
25th, the defendant had a secretary 
which appeared to be about two years 
old, in that situation: other witnesses 
gave corroborative testimony as to the 
situation of the secretary. If the jury 
believed that the prosecutor had made a 
wilful misrepresentation in this respect, 
then they were bound to consider him as 
entirely unworthy of credit. But, on the 
contrary, if they could impute this to 
unintentional mistake, it could not inyali- 
date his testimony. That Mr. Gillespie 
was at Collins’ on the evening of the 
26th, was agreed on all hands; that he 
saw, or might have seen, the secretary, 
is also agreed: and it is impossible to 
assign any reason for his wishing to re- 
present it rather in one situation than 
another. 

Mr. Gillespie represents that when he 
went to the defendant’s, on the evening 
of the 26th, Collins took him up stairs 
to a room where the cloths were ; that 
Gillespie examined the cloths, and that 
there and at that time, Collins repeated 
to Gillespie the representations in re- 
spect to the manufacturer of the cloths, 
the quality, invoice price, and importa- 
tion of them, which he (the defendant) 
had made to the witness on the same day 
at the warehouse, previously to the de- 
livery of the furniture. 

Mr. Jackson testifies, that he was 
present at this interview ; that he went 
up stairs with the parties, saw the 
prosecutor make a memorandum with a 
pencil of the cloths he would take ; that he 
heard every thing that passed between 
Collins and Gillespie, from the moment 
the latter came into the house till he 
went out, and that Collins, at that time, 
made no such representations as Gillesp!¢ 
swears to. 

If the jury believed Jackson heard al 
that passed on the occasion referred 10 
then there was a direct collision betwee” 
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the testimony of Jackson and Gillespie, 
and the jury would have to decide which 
they would believe. 

But a paper had been given in evi- 
dence, dated the 26th of May, which ap- 
peared to be a bill of parcels by Collins, 
to Gillespie & Walker, for the cloths. 
In this, the particular pieces of cloths, 
with their quality, quantity, and prices, 
were designated. It would have required 
some minutes to prepare that document. 
Gillespie swore that it was made by Col- 
lins, and given to him at this interview. 
Jackson proved that it was in the hand- 
writing of Collins, and he admitted that it 
might have been prepared by Collins, 
and given to Gillespie, without his notice. 
Now, if so important a transaction as this 
might have occurred at the interview, as to 
which he testified without his observation, 
is it not reasonable to suppose that impor 
tant conversation might also have passed, 
without the knowledge of the witness ? 
Was it not more charitable to suppose 
this, than that a wilful and corrupt perju- 
ry had been committed on either side ? 

There was a contradiction of the same 
nature in the testimony of Mr. Gil- 
Jespie and Ephraim Hart, in relation to 
what was said in the conversation that 
took place when he was present, on the f 
27th, between the defendant, the prose- 
cutor, and a third person, near Gould’s 
bookstore, at the corner of Wall-street. 
Mr. Hart stated, that when in Gould’s 
store, he heard a loud conversation in the 
street ; went out, and saw the persons 
before mentioned, in warm altercation ; 
that the person he did not know (but 
who, we are now warranted to believe,was 
Mr. Carnachan,) said that Collins had 
deceived Gillespie by representing to 
him that the cloths were Shepherd’s su- 
perfine, invoiced at 32s. a yard, whereas 
they were not so; that Collins there- 
upon denied that he had made any such 
representation ; that Gillespie, who heard 
this denial, did not contradict the asser- 
tion of Collins, but remained silent. Mr. 
Gillespie and Mr. Carnachan both con- 
cur in contradicting this testimony of Mr. 
Hart. They both assert that he (Gilles- 
pie) did reply by insisting that Mr. Collins 
had made the representations in question : 
and Mr. Carnachan gives his testimony 
on this point in the most emphatic, solemn 

VOL. Iv. : 
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and positive manner. It was for the jury 
to say to which of these witnesses they 
would give credit. ‘The mayor said, in 
connexion with this, he should briefly 
remark on another part of Mr. Carna- 
chan’s testimony, which would close his 
remarks on the testimony that had been 
offered. 

Mr. Carnachan stated, that when, at the 
request of the prosecutor, he had exami- 
ned the cloths which had that morning been 
sent to the warehouse of the prosecutor, 
and had told him he had been imposed 
upon, he,Carnachan,went out with the pro- 
secutor to look for Collins; that they met 
him near Gould’s; that they immediately 
went to the warehouse of the prosecutor, 
that there the defendant made all the re- 
presentations in respect to the manufac- 
ture, quality, importation, and price of 
the cloths, and as to his having paid du- 
ties for them, which Gillespie had stated 
to the witness, and had here testified 
were made by Collins to him in the first 
instance ; that on the witness insisting 
that there had been an imposition on 
Gillespie, Collins agreed to settle the bu- 
siness by taking the cloth back and return- 
ing the furniture ; that the witness and 
the parties left the warehouse of Gillespie, 
with an impression on his part that the con- 
troversy was settled; that they walked to- 
wards Wall-street, and wher they got to 
Garden-street he (Carnachan) left them | 











and went up that street ; that he had 
not got a great way from them when he 
was recalled by one of them; that he 
found a new misunderstanding had arisen; 
that he walked with them to the corner 
of Wall-street, and that while they were 
in altercation, Mr. Hart joined them, and 
that then the conversation passed of | 
which Carnachan insists Mr. Hart has stated } Hl 
only apart. If this testimony of Carna- } 
chan is believed it must tend to cor- | 
roborate the testimony of Gillespie. rsd 
For although Carnachan does not say that oa | 
Collins admitted that he made these re- iH 
presentations to Gillespie, before the de- i 
livery of the cloths, yet, it may well be 
asked, why should Collins, at the ware- ei 
house of Gillespie, have entered into WB 
this kind of conversation, if it were not to dita 
support representations he had previcus- Ra 
ly made to the prosecutor. 

The mayor said he should not attempt 
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further observations on the testimony, 
which had been adduced. Though he was | 
conscious that much remained, (and it: 
might be of great importance,) which he | 
had not noticed, he relied on the jury to, 
supply his omissions and to correct his, 
errors. 

He concluded by repeating that the jury | 
must be satisfied from the testimony | 
before them, that the defendant had made | 
the representations or pretences stated 
in the indictment, or some of them, pre- | 
viously to the delivery of the furniture : | 
that he knew the representations he | 
did make were false, and that he made! 
them with an intent to cheat the prose- 
cutor ; and, that by means of these false 
pretences which he made, he obtained the | 
property of the prosecutor, or some of | 
it, mentioned in the indictment. And if 
the testimony, in the minds of the jury, 
established these facts. then they must | 
find the defendant guilty ; but if they 
doubted on either of these points, he 
ought to be acquitted. 

After the mayor had concluded his 
charge, the counsel of the defendant rose 
and stated, that the mayor had omitted to 
state an important part of the testimony, 
in relation to what had passed at the time 
when Mr. Gillespie said the defendant 
had shown him the secreiary or desk, pre: 
sented by Phyfe. The mayor refused to 
hear the counsel. He said he might al- 
low counsel when he had finished a 
charge, and not while he was speaking, 
to point out to bim a wrong statement 
which he might make of the testimony ; 
but he never would listen to the sugges- 
tion of counsel, that he had charged too 
much or too little. If he attended to such 
a suggestion from one side, he must from 
the other ; and if the court were to go on 
to charge the jury till the counsel on both 
sides were content, but a small part of 
the labour of trying a cause would be 
over when the court had concladed what 
appeared to them to be necessary to say 
to the jury. The mayor said he never 
undertook to recapitulate or comment on 
all the testimony presented in a cause ; 
were he to attempt to do so, in a cause 





like this, particularly, he might fail to re- 
collect many important points; but it) 
must be fur the jury, and not for the! 


| 





counsel, to supply thé omissions and cor- 
rect the errors of the court. 

The defendant was found guilty ; and 
on the last day of the term being called 
to the bar to receive sentence, Bogardus 
suggested to the court, that as this was a 
new case, the defendant was desirous 
that the whole should go before the 
supreme court for their opinion, on a re- 
port of the mayor to that tribunal. And 
the counsel, for that reason, prayed that 
sentence might be suspended. 

The court, for that purpose, suspend- 
ed the sentence. 


(ASSAULT AND BATTERY—CUARACTER oY 
THE DEFENDANT.) 


THOMAS GILLESPIE, CHARLES CAR- 
NACHAN, MATTHEW TYSON, RO- 
BERT G. WILSON, and JAMES M. 
STEW ART’S CASE. 


Bocarpus, Anrnon and Fay, Counsel for 
the prosecution. 

Witson and Price, Counsel for the de- 
Sfendants. 


What has been done or omitted by a former 
grand jury, in relation to a complaint for the 
offence with which a defendant stands charged, 
and is on trial, cannot be received in evidence. 

The defendant cannot give in evidence his good 
character, on the traverse of an indictment for 
an assault and battery ; as this offence does not 
necessarily involve moral turpitude. 


The defendants were indicted for an 
assault and battery, committed on Eliza- 
beth Collins, on the twenty-ninth day 
of May last. 

The prominent facts were the follow- 
ing: on the evening of the day laid in 
the indictment, Gillespie, Carnachan, 
Stewart, and two lads in the employ ot 
Gillespie and Walker, (cabinet makers 
in this city,) named William Gear and 
William Cramsey, started from Mackey § 
porter house in Chatham-row, to go [ - 
the house of Abraham Collins, in James 
strect. The lads carried certain cloth, 
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mentioned in the preceding report, but || band is dead, and what is life to me!” 


knew little of the object of going there ; | 
which, as alleged by the defendants, was 
to tender that article to Collins. They 
lurked round the house ; and Gillespie, | 
with one of the others not having the | 
cloth, went to the door and knocked. 
Mrs. Brown, a neighbouring lady, was in 
the front parlour with Mr. and Mrs. Col- 
lins. He was reading a newspaper ; and | 





when the knocking was heard, as the || fell near the stairs. 





Mrs. Brown then begged Gillespie to let 
her go out of the house, for she was but 
a neighbour, and had no concern in the 
business; but he said that no person 
should go out of the house ; and while 
she held a candle in her hand, some or 
one of them struck it to the floor. Mrs. 
Collins then attempted to go out, when 
Gillespie pushed her back, so that she 
After she had ris- 


servant woman was not within, Mrs. Col- || en, she attempted again to go out, when 
lings went to the door, and having partly | they pushed her backwards and forwards 


opened it, 
Mr. Collins was at home, and being an- | 
swered in the affirmative, he, with the | 
others, gained immediate possession of | 
the door, called on the others to follow, 


and notwithstanding her efforts to keep), 


some of them out, they all entered. She 
called to her husband, and told him there 
were gentlemen there who wished to see 
him. ‘Let the gentlemen walk in,”’ was his 
answer; and as he advanced through the 
parlour door with a light, he was met by 
Gillespie and Carnachan, the former of 
whom seized him by the collar, and the 
other being near, Collins received on 
his left temple a blow from one of them, 
which laid him on the entry floor senseless. 


Gillespie inquired whether |) against the walls of the entry. 





Carnachan then fell on him, seized him 
by the throat with one hand, while the 
other was introduced under his coat.— 
The two women were much alarmed ; 
and Mrs. Collins believing, from seeing 
Carnachan’s hand under the coat, as be- 
fore mentioned, that he was stabbing her 
husband, and that he was actually mur- 
dered, came to his assistance, while Mrs. 
Brown ran to the back door to cry for 
help. Mrs. Collins endeavoured, by seiz- 
ing the hands of Gillespie and Carnachan, 
to prevent them from beating her hus- 
band, but they struck her several times. 
She then begged them to desist; when 
Carnachan turned round, shook his fist 
in her face, and threatened, if she at- 
tempted to stir, to knock her down. She 
went to the front door to call for assist- 
ance, but found it locked. This had been 
done by some or one of the defendants 
when they first entered. Mrs. Brown, 
from the back door, was neither able to 
procure assistance, nor to effect her es- 
cape, and returned. She begged Mrs. 


She then 


the windows and cried murder, when 
the door was immediately unlocked from 
within, and a number of persons from 
without soon entered. 

Collins was conveyed from the entry 
into the parlour, in an insensible state ; 
and Dr. Anthony L. Anderson having 
been called, found that pulsation had 
nearly ceased, and the patient was in a 
state of lethargy. ‘The doctor bled him, 
when he came to, and relapsed, alter- 
nately ; and upon examination, the doc- 
tor found that a severe blow had been 
inflicted on his left temple ; and, during 
the night, fears were entertained for his 
recovery. 

Such was the nature of the transac- 
tion, as it appeared in evidence ; and the 
testimony of the prosecutrix, who was 
proved to be a lady of excellent moral 
character, was fully corroborated by Mrs. 
Brown and partially by Jesse Paine, who 
saw a part from without. 

On the part of the defendants, the two 
lads before mentioned concurred in stat- 
ing, that on the entry of the defendants 
into the house, Collins ordered them to 
go out, and before they had an opportu- 
nity, he struck Gillespie. who took hold 
of him to prevent him from doing fur 
ther injury ; when Collins, withqut being 
struck, to the kgowledge of these wit 
nesses, fell on the floor, and pretended 
to be dead, when the women became 
alarmed, and made the outcry, before 








Collins to retreat, who said, ‘* My hus- 


related ; but that Mrs. Collins was not 
struck by any person that evening. 
Abraham Collins was sworn as a wit- 
ness for the prosecution, who, as he was 
| knocked down in an insensible state a: 
; the commencement, could not, therefore. 


went into the parlour, and lifted one of 
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nor did he, on being sworn, know any thing 
of the assault and battery committed on his 
wife. In the course of his testimony, 
however, he testified, that previous to 
this evening Carnachan had threatened 
him with something desperate ; and that 
some or one of the persons who assault- 
ed him, robbed him, by rifling his pock- 
et of a pocket-book, containing twenty 
dollars in bank bills, and promissory 
notes to the amount of near nine hun- 
dred dollars. - 

This testimony, the materiality of 
which, to the question in issue, we can- 
not perceive, opened a door for a long 
cross-examination, and for the introduc- 
tion of several witnesses, to prove that 
Collins’ character for veracity was bad ; 
while on the other hand, several other 
witnesses were called on behalf of the 
prosecution, in support of his general 
good character ; and, by this means, the 
trial was prolonged to an unseasonable 
hour at night. 

Wilson, on opening the defence to the 
jury, stated, that he should show that a 
former grand jury, on hearing the whole, 
had dismissed the complaint upon which 
this prosecution was founded; and also 
should prove the character of the de- 
fendants to be good. 

The mayor interrupted the counsel, 
and apprized him, that such evidence 
was inadmissible, and he had therefore 
no right to open it to the jury. What a 
former grand jury had done or omitted 
to do, was not the subject of inquiry for 
this jury, who were to judge for them- 
selves. And as to the character of a 
defendant, in an assault and battery, it 
had been repeatedly decided in this 
court, that he could not give it in evi- 
dence ; for the offence does not neces- 
sarily involve moral turpitude. 

After the arguments of the respective 
counsel, and the charge of the court, 
wherein the mayor left it to the jury, 
as a question of fact, within their pro- 
vince exclusively, the three defendants, 
Gillespie, Carnachan and Stewart, were 
found guilty, and on the last day of the 
term were each fined one hundred dol- 
lars, and the costs. 

it having been shown satisfactorily that 
neither Tyson nor Wilson was there, 
they were both acquitted. 








(FALSE PRETENCE. ) 
JOHN STUYVESANT’S CASE. 


Vax Wyck, Counsel for the prosecution, 
Ropman, Counsel for the prisoner. 


Though a man who has no funds in a bank gives 
his check and receives the money for it, yet, if, 
before the time the money is received, he 
makes no false representation that the money to 
meet the check was in such bank, a prosecution 
against him for obtaining the money by false 

retences, cannot be maintained. 

A false representation made after the property has 
been obtained, is not a false pretence, within 
the statute. 


The defendant was indicted for obtain- 
ing $10, the money of Peter McIntyre, by 
false pretences, on the 3d of October 
last. 

The indictment alleged, that on that day 
the prisoner unlawfully, knowingly, and 
designedly, did falsely pretend and ex- 
hibit to the said Peter McIntyre, a cer- 
tain bank check or order for the pay- 
ment of money, then in the possession of 
the said John Stuyvesant, and which said 
order for the payment of money was 
in the words and figures following, to 
wit: ‘*‘ New-York, 4th October, 1819. 
Cashier of the Mechanics’ Bank, pay to 
Mr. McIntyre, or bearer, ten dollars. 

‘« JNO. STUYVESANT,” 
as and for a good check or erder upon 
the Mechanics’ Bank, in the city of New- 
York, for the payment of ten dollars, 
as being of the value of ten dollars, and 
as being the check of a person who kept 
an account at the said bank. That 
Mclntyre, believing the false pretence, 
and that the check was good for ten dol- 
lars, was induced, by reason of the said 
false pretence, to deliver and did deliver 
to the said John, ten dollars ; whereas in 
truth and in fact the said check or order 
was not a good check or order for the 
payment of ten dollars, nor was it of any 
value whatever; and whereas, in truth 
and in fact, the said John had no funds 
whatever in said bank, and kept no ac- 
count whatever there; and whereas, 10 
fact and in truth, the said John well 
knew, &c. The indictment then pro- 
ceeds and concludes in the usual form. — 

Peter McIntyre testified, that the pri- 
soner, who was of a genteel appearance, 
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on the evening of the 3d of October came 
to Washington Hall, a public house kept 
by the witness, and saluted him very 
civilly. The witness thought he knew 
him, supposing him to be a gentleman 
who kept a store in the neighbourhood. 
The prisoner asked the witness for a 
blank check, which, on receiving, the 
prisoner filled up, and subscribed his own 
name. He then turned round, apparently 
to go out with the check, when he said to 
the witness, ‘*‘ Mr. McIntyre, perhaps 
you can let me have the money for this 
check.” The witness replied that he 
could, and did so. Afterwards, and as 
the prisoner was going away, he said that 
the witness could get the money for the 
check in the morning. The prisoner 
then very civilly took his leave ; and no 
further conversation passed. 

In the morning the witness received a 
note from the prisoner intimating that he 
had been disappointed in his expectations 
of putting funds in the bank to meet the 
check, and requesting that the witness 
would not present it that day. 

The check, however, was presented 
to the bank, and payment was refused for 
want of funds. 

The district attorney having declared 
that he had no other testimony to offer, 
the mayor expressed his opinion that the 
testimony, as it then stood before the 
court, did not afford evidence of a false 
pretence. 

A false pretence must be the false re- 
presentation of some existing fact; and 
in this, a false pretence differs from a 
false promise. 

Here the prisoner made no representa- 
tion as to an existing fact: certainly he 
made no such representation before he 
obtained the money. But if there was 
any false pretence, it was the declaration 
of the prisoner that the witness could get 
the money for the check in the morning. 
But this was not a representation that a fact 
existed which did not exist. This de- 
claration is perfectly consistent with an 
intention which the prisoner might have 
had, to put funds in the bank to meet the 
check. Had the prisoner represented 
that the money was actually in the bank 
to meet the check, the case would be dif- 
ferent from what it now is. 


pretences, and false promises, be not ob- 
served, there will be no limit to prosecu- 
tions of this nature : we should then be 
obliged to say that every man who wil- 
fully overdraws his bank account, or who 
gives a promissory note which he has 
neither the means, nor the prospect of 
having means, to pay, may be punished 
criminally. Perhaps it ought to be so; 
but it must be for the legislature, and not 
for a court, to determine whether such 
immoral conduct shall be placed on the 
catalogue of our crimes. 

But there is another objection to the 
sufficiency of the testimony in this case, 
to support the indictment. It cannot be 
doubted that it is a rule that the goods or 
money must be obtained by the false pre- 
tence. Now, whatever pretence was 
made by the prisoner, was made after he 
had actually obtained the money. It is 
impossible to say, therefore, that the 
money was obtained by means of the 
false pretence. Indeed, the witness does 
not assert that it was: it is evident that 
he was deceived by the genteel appear- 
ance of the prisoner, mistook him for one 
of his neighbours, and, on that ground, 
parted with his money. If, therefore, 
there was a false pretence, the money 
was not thereby obtained ; and, on this 
ground alone, the prosecution cannot be 
supported. 

The other members of the court, and 
the public prosecutor, having acquiesced 
in this opinien, the jury acquitted the 
prisoner. 


(POSSESSION OF STOLEN PROPERTY.) 
JOHN BALL, Jun.’s CASE. 


Van Wyck, Counsel for the prosecution. 
Davip Granam, Counsel for the prisoner. 


The possessiun of stolen property, where the pri- 
soner can show that he was but an accessary 
after the fact, shall not be sufficient to convict 
him of the principal offence ; but if, in account- 
ing for such possession, he gives false and in- 
consistent statements, these will operate to de- 
stroy the a which, otherwise, would 
be in his favour, as much as tlley would in the 
attempt to show that the property came into 
his possession honestly. 








If the proper dictinction between false 





The prisoner was indicted for grand 
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larceny, in stealing two cows of the value 
of $90, the property of Samuel Bor- 
rowe, on the 6th of September last. 

It appeared that the cows were stolen 
from the enclosure of Dr. Borrowe, at 
Bloomingdale, and brought by the prison- 
er to Thomas Warner, in or near Green- 
wich village, and offered for sale, who 
was suspicious that the prisoner did not 
come honestly by the property, and im- 
parted those suspicions to him. The 

next morning he came and exhibited a 
certificate, signed by Samuel Garrotson, 
and witnessed by John Cowan, a neigh- 
bour of Warner, stating that Garrotson 
had bargained and sold the two cows to the 
prisoner, and by those presents had obhi- 
gated himself that if the property was 
not good, to make it good. 

Warner purchased the cows at a fair 
price ; but it being soon after found that 
they were stolen, the prisoner was ap- 
prehended. He acknowledged to War- 
ner that he purchased them of one Tot- 
ten, whom he had known a long time, who 
signed the certificate, as Garrotson ; and 
on being committed to Bridewell, the 
prisoner made the same confession to Pe- 
ter Townsend, the clerk of the police. 

In his examination, the prisoner stated, 
that two or three days before he sold the 
cows to Warner, he bought them of Gar- 
rotson for $40, and gave him his note. 
But Cowan testified, that the prisoner and 
another, both strangers, came into the 
grocery of the witness, called for some- 
thing to drink, and then a note was first 
drawn by the person in company with 
the prisoner, and signed by him, and the 
certificate was drawn and signed by the 
same person, and witnessed by their re- 
quest. 

After the arguments of the counsel, the 
Mayor, in his charge to the jury, instruct- 
ed them that the usual proof, requisite in 
cases of this description to produce a 
conviction, had been given. The pro- 
perty was stolen, and found in possession 
of the prisoner, who was bound to show, 
either that it came into his possession 
honestly, or that he had no connexion 
in the original taking, but received it 
from the thief. Should the jury believe 
this, the prisoner ought not to be con- 
victed, though they should believe that 
he was an accessary. after the fact, by 





receiving the property, knowing it to be 
stolen. But if the prisoner, in account. 
ing for the possession of the propert 
thus obtained, is found giving false and “ 
consistent statements, these will as much 
operate against him, as they would in the 
attempt to account that the property 
came honestly into his possession. 

The prisoner was convicted and sen. 
tenced five years to the state prison. 


p 


(LANDLORD’S RIGHTS.) 
MARY LACE’S CASE. 


Van Wyck, Counsel for the prosecution. 
Wixson, Counsel for the defendant. 


When a tenant wrongfully holds over after the ex 
piration of his term, the landlord may enter 
peaceably and dispossess him ; but he has no 
right, if resisted, to enter forcibly. 


The defendant was indicted for an ase 
sault and battery, committed on Ebenezer 
Nickerson, on the first day of May last. 

It appeared that Nickerson, the owner, 
for the year preceding that time, had 
rented a tenement to one Miller, who 
underlet to John Lace, the husband of 
the defendant. He had paid no rent, not 
had he goods of any consequence ; and, 
on the first of February, Nickerson gave 
‘him notice to quit on the first of May ; 
| and having been advised on the authority 
|of a case in Johnson’s Reports, that a 
| landlord, in such cases, has a right to re- 
‘move the goods peaceably, on the after- 
‘noon of that day, he went to the pre- 
| mises with five cartmen, and, in the ab- 
| sence of Lace, was admitted into the house 
| by the defendant. Shortly afterwards, on 
_his attempting to remove the goods, and 
‘while in the act, she drenched him with 
‘a pail of water, and this not impeding him 
‘in his object, she attacked him with the 
' andirons and hurt him considerably. 
| Wilson submitted to the court whether 
‘the prosecution was supported. He said 
‘that the authority in Johnson, alluded to, 
_went no further than to support the doc- 
| trine that the landlord, in regaining po 
‘session of premises wrongfully held over; 
| was protected from a civil suit. 





|| The mayor said this might be so ; but, 
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ne degree of force in this case was a ques- 
tion for the jury. 

After the arguments of the respective 
counsel, the mayor, in his charge to the ju- 
ry,instracted them that there was no doubt 
but that Nickerson, after twelve o’clock 
on the first of May, had a right of entry ; 
but, on finding resistance, it was his duty 
to have resorted to legal measures: he 
should not have taken the law into his own 
hands. In this instance, whatever ad- 
vice he may have received, he mistook 
his rights, and was a wrong doer from 
the commencement. 

But should the jury believe, from the 
circumstances, that the defendant made 
use of more force than was necessary in 
expelling him from the premises, then 
she ought to be convicted; otherwise 
acquitted. 

She was acquitted. 


= 


(CONSTRUCTIVE LARCENY—EMBEZZLE- 
MENT.) 


JOHN LANGLEY’S CASE. 


Van Wyck, Counsel for the prosecution. 

Ropman, Counsel for the prisoner. 

Where a baker intrusted his boy with a basket 
of cakes, to sell and return the money, who 
sold the cakes, spent the money, and neglect- 
ed to return the basket, it was held, that he was 


not guilty of stealing or embezzling the cakes 
or basket. 


The prisoner, during the term of July 
last. was indicted for petit larceny, at 
common law, and for embezzling, under 
the statute, (1 R. L. p. 412,*) five hun- 
dred cakes and one basket, all of the 
value of $6, the property of Abraham 
Sater, on the 12th of June last. 

It appeared in evidence, that the pri- 
soner, a servant boy, in the employ of 





* This statute provides, that if any servant, to 
whom any money, goods, chattels, &c. have been, 
by his or her master or mistress, delivered to be 
safely kept, shall withdraw himself, or herself, 
from his or her master, &c. and go away with the 
said money, &c. to the intent to steal the same, 
and defraud his or her master or mistress thereof, 
contrary to the trust and confidence reposed in 
him or her, by the master, &c.; or shall embezzle 
any money, &c. over the value of §2 50, the 
same false and fraudulent act shal! be adjudged a 
felony. But this act shall not extend to any ap- 
prentice, nor to any person within the age of 





eighteen years. 





Sater, a baker, at $2 a week, was in- 
trusted with a basket of cakes to sell and 
return the money. The boy, having 
been in this employment some time be- 
fore, on the day laid in the indictment 
went off with the basket of cakes, but 
did not return either the cakes, the mo- 
ney, or the basket. He was taken at 
Corlear’s-hook. 

Rodman: This indictment is not sup- 
ported, either on the count for petit lar- 
ceny or under the statute relative to em- 
bezzlement. The cakes were intrusted to 
the boy to sell; and there is no evidence. 
nor is it probable, that at the time of their 
delivery he intended to steal them. 

Van Wyck, contra. 

The mayor charged the jury, that the 
count in this indictment for petit larceny, 
was not supported. The prisoner re- 
ceived the cakes from bis master to sell, 
and, no doubt, did sell them. And sup- 
pose, after this, having the money in his 
pocket, and being induced by some or 
one of his idle, vicious companions, te 
spend the money, he did appropriate it 
to his own purposes, in abuse of the trast 
reposed in him; this would not amount 
to a larceny in stealing the cakes: for, 
to convict him of that offence, the jury 
must be satisfied that at the time his mas- 
ter intrusted him with the property, he 
harboured the felonious intent to convert 
it to his own use. 

But the prisoner is indicted under a 
statute of this state, passed to prevent 
servants over the age of eighteen years, 
who might be intrusted by their masters 
with money or goods to be safely kept. 
from embezzling the same; contrary te 
the trust and confidence reposed in such 
servants. To bring the offender within the 
act, its provisions require that the servant 
should convert the property to his own use, 
with intent to steal the same; and the jury, 
before they can convict the prisoner under 
this count in the indictment, should be con- 
vinced that he intended to steal the cakes. 
The facts in this case, in the opinion of 
the court, will not warrant that inference; 
and when it is considered that no testi- 
mony has been produced relative to his 
age, and that a rational belief cannot be 
entertained that he intended to steal the 
basket, he cannot be legally convicted. : 

He was acquitted. 
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In the SUPREME COURT of Judicature 


“ 


ef the State of New-York, holden at 
the Capitol in the City of Albany, of 
the term of August, in the year of our 
Lord one thousand eight hundred and 
nineteen— 
BEFORE 
The Honourable 
AMBROSE SPENCER, Chief Justice. 


Wm. W. VAN NESS, 
JOSEPH C. YATES, 
JONAS PLATT, and 
JOHN WOODWORTH, 


Fr. BLOODGOOD, Clerk. 


Justices. 


(INSOLVENT act OF 1811—uNcoNstITU- 
TIONAL STATE LAW.) 


ROOSEVELT against CEBRA, implead- 
ed with CHAMPLIN.* 


T. A. Emmer, Counsel for the plaintiff. 
D. B. Ocven and We its, Counsel for the 
defendant. 


A discharge under the insolvent act of the 3d of 
April, 1811, dees not discharge a debt con- 
tracted prior to the passing of that act, which, 
as impairing the obligation of the contract, is 
unconstitutional and void. 


The plaintiff on the 8th of February, 
1811, obtained judgment in this court, 
against the defendants, for 3,083 dollars 
and 19 cents: on the 24th of June, 1811, 





* The above case is extracted from the XVIIth 
volume of Johnson’s Reports, p. 108, for the pur- 
pose of showing what the law of the land is, in 
relation to this important subject. By recurring 
to the last July number of this work, from page 97 
to 107, it will be found to have been decided, that 


a discharge, under the insolvent acts of this state 
which have generally been in operation, is valid 


and effectual for protecting the property of the 
debtor subsequently acquired, from a judgment 


obtained on a debt previously contracted ; but, in 
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the defendant, Cebra, was regularly dis 

-) Is: 
charged by the recorder of New-York 
under the act of the 3d of April, 1811. 
entitled ‘ An act for the benetit of insol. 
vent debtors and their creditors.” Aj 
the time the debt on which the judgment 
was obtained, and ever since, the plain- 
tiff and defendants have been residents 
in New-York. No execution was issued 
on the judgment until some time in April 
last, when the plaintiff caused a _fieri fa. 
cias to be issued against the goods and 
chattels, lands and tenements of the de. 
fendants. 

At the last May term, a motion was 
made in behalf of the defendant, to set 
aside the execution. Similar motions 
were made in other causes. Vide Ma- 
ther v. Bush, (16 Johns. Rep. 238. 254.) 

Per Curiam. We have considered this 
case, since the last term. As the con- 
tract on which the judgment was founded 
was made prior to the passing of the in- 


|solvent act of the 3d of April, 1811, we 


cannot distinguish it from the case of 
Sturges v. Crowningshield,* decided by 
the supreme court of the United States. 
The motion to set aside the execution 
must, therefore, be denied. Without en- 
tering into a further discussion of the 
question, we shall content ourselves with 
referring to the opinion of this” court, in 
the case of Mather v. Bush, at the last 
term, and with expressing our regret at 
the injurious consequences which must 
result from a decision which we have 
been compelled to pronounce, in obe- 
dience to the constitution of the United 
States, and what is now the law of the 
land. 
Motion denied. 





this case, it is decided, in conformity with the 
decision in Sturges v. Crowningshield, that a dis- 
charge under the act of 1811, does not discharge 
a debt contracted prior to the passing of that act. 
and that this statute is unconstitutional and void 

* Vide 4 Wheaton’s Rep. 122. 


